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The present action is brought under Section 211(c) of

our corporation law and seeks an order requiring the conven

ing of an annual meet ing of shareholders of Heal th Med

Corporation, a Delaware corporation. The Answer admits that
no annual meeting of stockholders of that corporation has

been held for several years, but attempts to allege affirma

t i v e d e f e n s e s t o t h e r e l i e f s o u g h t . I n a d d i t i o n , t h a t

p l e a d i n g a s s e r t s a n a f fi r m a t i v e r i g h t t o a d e c l a r a t o r y

judgment unrelated, in my opinion, to the annual meeting.

Pending is a motion by plaint i ff seeking ( l) judgment
on the pleadings and (2) dismissal of defendant's affirma

t i v e c l a i m f o r r e l i e f . T h a t m o t i o n r a i s e s t w o d i s t i n c t

l ega l i ssues . The fi rs t re la tes to p la in t i f f ' s Sec t i on 211
claim: i t is whether defendant, having admitted facts that

constitute a prima facie case for such rel ief, has pleaded
facts which, i f true, would constitute an equitable defense

to the claim.

The second i ssue i s ra i sed by p la in t i f f ' s mot ion to

dismiss claims asserted by defendant as cross-claims and

c o u n t e r c l a i m s . I t i s w h e t h e r t h e c i r c u l a r o w n e r s h i p o f
s t o c k a m o n g t h e c o m p a n i e s i n v o l v e d i n t h i s l i t i g a t i o n

v io la tes Sec t i on 160 (c ) o f ou r gene ra l co rpo ra t i on l aw.

S ta ted gene ra l l y, Sec t i on 160 (c ) p roh ib i t s t he vo t i ng o f

stock that belongs to the issuer and prohibits the voting of
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the issuer's stock when owned by another corporation if the

i s s u e r h o l d s , d i r e c t l y o r i n d i r e c t l y, a m a j o r i t y o f t h e

shares ent i t led to vote at an elect ion of the di rectors of

that second corporation.

Plaintiff is Marvin Speiser, the owner of 50% of Health
Med's common stock. Mr. Speiser is also president of Health

Med and one of its two directors. Named as defendants are

the company itself and Leon Baker, who owns the remaining

50% of Health Med's common stock and is Health Med's other

director. Because of the particular quorum requirements set

for th in Heal th Med's cer t ificate , Baker, as the owner o f
the other 50% of Health Med's common stock, is able to

frustrate the convening of an annual meeting by simply not

attending. Thus, the need for the Section 211 action.

Desp i te the admiss ion o f fac ts cons t i tu t ing a p r ima
facie case under Section 211, Baker asserts that a meeting

should not be ordered. He contends, in a pleading denomi

nated as "Second Affirmative Defense and Cross-Counterclaim"

(hereafter simply the counterclaim), that the meeting sought
i s i n t e n d e d t o b e u s e d a s a k e y s t e p i n a p l a n b y

Mr. Speiser to cement control of Health Med in derogation of

his fiduciary duty to Health Med's other shareholders. For

his part, to thwart an allegedly wrongful scheme Baker seeks

a dec la ra to ry judgment tha t shares o f ano ther De laware
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corporation — Health Chem (hereafter "Chem") — held by
Health Med may not be voted by Health Med. The prohibition

o f Sec t ion 160(c ) i s asser ted as the lega l au thor i t y fo r

t h i s a f fi r m a t i v e r e l i e f .

I conclude that Mr. Speiser is now entitled to judgment
on his claim seeking to compel the holding of an annual

m e e t i n g b y H e a l t h M e d , b u t t h a t p l a i n t i f f ' s m o t i o n t o
dismiss the counterclaim must be denied. The legal reason

ing leading to these conclusions is set forth below, after a
br ief reci tat ion of the admit ted facts.

The facts of the corporate relationships involved here

are complex even when simplified to their essentials.

T h e r e i s i n v o l v e d i n t h i s c a s e a s i n g l e o p e r a t i n g

business — Chem, a publicly traded company (American Stock

Exchange). On i ts s tock ledger, Chem's s tockholders fa l l
i n to fou r c lasses : the pub l i c (40%) , Mr. Spe ise r (10%) ,

Mr. Baker (8%) and Health Med (42%). In fact , however,

Health Med is i tself wholly owned indirectly by Chem and

Messrs. Speiser and Baker. Thus, the parties interested in

this matter (as owners of Chem's equity) are Speiser, Baker

and Chem's public shareholders.
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How the circular ownership here involved came about is

not cr i t ical for present purposes. What is relevant is that

Chem (through a wholly owned subsidiary called Medall ion

Corp.) owns 95% of the equity of Health Med1. However,
Chem's 95% equity ownership in Health Med is not represented

by ownership of 95% of the current voting power of Health
Med. This is because what Chem owns is an issue of Health

Med conver t ib le p re fe r red s tock wh ich , wh i le bear ing an

unqualified r ight to be converted immediately into common
stock of Health Med representing 95% of Health Med's voting

power, in i ts present unconverted state, carr ies the r ight
t o o n l y a p p r o x i m a t e l y 9 % o f H e a l t h M e d ' s v o t e . i n i t s

unconverted state the preferred commands in toto the same

d iv idend r igh ts ( i .e . , 95% o f a l l d i v idends dec la red and

paid) as it would if converted to common stock.

Speiser and Baker own the balance of Health Med's

voting power. Each presently votes 50% of Health Med's only
other issue of stock, its common stock.

Hea l th Med 's s tock in te res t in Chem is t rea ted as
treasury stock on Chem's books.

-4-
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This structure may be grasped most easily through a

graphic presentation.

OWNERSHIP OP VOTING STOCK
HEALTH KED t HEALTH-CHEM

Public Stockholders

NOTES:

(1) Ownership interests are approximate.

(2) Holdings in Heal th-Chem exceed 100% because Speiser
and Baker holdings reflect assumed exercise of options.

* When Medal l ion ho ld ing is conver ted.

* * I f Hea l t h Med S tock i s d i squa l i fied .

- 5 -
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This circular structure was careful ly constructed as a

means to permit Messrs. Speiser and Baker to control Chem

whi le together owning less than 35% of i ts equi ty, i t has

functioned in that way successfully for some years. Speiser
has served as pres ident o f a l l th ree corpora t ions . When

Speiser and Baker's mutual plan required shareholder votes,

Speiser apparently directed the vote of Health Med's hold

ings of chem stock ( i ts on ly substant ia l asset) in a way
that together with the vote of Speiser and Baker's personal

Chem holdings, assured that their view would prevail.

The conversion of Chem's (Medallion's) preferred stock

in Health Med would result in the destruction of the Baker-

Spe iser cont ro l mechan ism. Under Sec t ion 160(c ) o f the

Delaware corporation law (quoted and discussed below), in

that circumstance, Health Med would certainly be unable to

vote its 42% stock interest in Chem. As a result, the other

shareholders of Chem ( i .e. , the owners of the real equity

interest in Chem) would have their voting power increased to
the percen tages shown on the above char t , tha t i s , the

vo t ing power o f t he pub l i c s tockho lde rs o f Chem wou ld
increase from 40% to 65.6%

For reasons that are not impor tant for the moment ,

Speiser and Baker have now fal len out. Control of Health
Med and the vote of its Chem stock thus has now become

-6-
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c r i t i ca l t o them. Mr. Spe ise r, by v i r t ue o f h i s o f fice as

Pres ident o f Medal l ion and of Heal th Med, is apparent ly

currently in a position to control Health Med and its vote.
Baker asserts, not implausib ly, that Speiser now seeks a

Health Med stockholders meeting for the purpose of removing

Baker as one o f Hea l th Med 's two d i rec tors in o rder to

remove his independent judgment from the scene.

None of Chem's publ ic shareholders have heretofore

complained that the failure to convert Chem's (Medall ion's)

preferred stock in Health Med to common constituted a wrong.
Several shareholders have, however, now moved to intervene

in this action and asked to be aligned with Mr. Baker. This

application is resisted by Mr. Speiser — who asserts some

estoppel arguments personal to Mr. Baker as a ground for

dismissing Bakers counterclaim.2

2The application of the public shareholder to intervene
wi l l , I wou ld th ink , be g ran ted . Those pe rsons have an
obvious interest in this matter and to the extent defenses
to the counterclaim personal to Mr. Baker have been raised,
the interveners' presence may be necessary to fully protect
t he i r i n te res t s . See Chance ry Cour t Ru le 24 (a ) . I n any
c a s e , i f t h e p r o p o s e d i n t e r v e n e r s a r e i n f a c t C h e m
stockholders, I see no reason to deny the application even
i f i t we re deemed t o be gove rned by t he s t anda rds o f
permiss ive in tervent ion. See Chancery Cour t Ru le 24(b) .
The s i t ua t i on i s no t t oo d i ss im i l a r f r om tha t t r ea ted i n
Campbell v. Loew's, Inc., Del.Ch., 136 A.2d 191, 192 (1957).
However, plaintiff should be provided an opportunity to take

(Footnote Continued)
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I I .

Despite defendant Baker's pleading, which intermingles
aspects o f h is a ffirmat ive defense to the Sect ion 211(c)
claim with elements of his affirmative claim for declaratory

rel ief, I bel ieve the two issues raised by this motion can
most appropriately be analyzed independently. The allegedly

wrongful control of Chem that is at the center of the claim
fo r a f fi rma t i ve re l i e f i s no t a ma t te r t ha t w i l l be vo ted

upon a t (nor be s ign ificant ly a f fec ted by) a Hea l th Med
stockholder meeting. The Section 160 claim is not that Chem

(Medallion) ought not to be permitted to vote its stock at a
Health Med meeting, but that Health Med is precluded from

exercis ing r ights as a Chem shareholder. Thus, whi le the
two claims are factual ly related, they are, in my opinion,

essent ial ly independent c laims legal ly. I therefore analyze
t h e m s e p a r a t e l y a n d t u r n fi r s t t o S p e i s e r ' s m o t i o n f o r

judgment on the pleadings with respect to his Section 211(c)
claim.

(Footnote Continued)
limited discovery on this motion should they wish to do so.
T h e r e f o r e , I w i l l n o t f o r m a l l y r u l e o n t h e i n t e r v e n t i o n
application now; but, for purposes of mooting the estoppel
claim, I assume that it will be granted.
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S e c t i o n 2 11 ( b ) o f o u r c o r p o r a t i o n l a w c o n t a i n s a

manda to ry requ i remen t t ha t eve ry De laware co rpo ra t i on
"sha l l " ho ld an "annual meet ing o f s tockholders . . . fo r the

e l e c t i o n o f d i r e c t o r s . " S e c t i o n 2 11 ( c ) c o n f e r s a u t h o r i t y

upon this court to order that such an annual meet ing be
convened when a p la in t i f f demonst ra tes that (1) he is a

shareholder of the company and (2) no annual meeting has

been held within 30 days of the date designated therefor or,
if no date had been set, for 13 months since the last annual

meet ing. Proof of these two statutory e lements has been
sa id t o cons t i t u t e a p r ima f ac i e case f o r r e l i e f . Saxon

Industries, Inc. v. NKFW Partners, Del.Supr., 488 A.2d 1298

(1984) .
G i ven the cen t ra l r o l e o f t he sha reho lde rs ' annua l

meeting in the scheme of corporate governance contemplated
b y D e l a w a r e l a w, i t i s n o t s u r p r i s i n g t h a t o n c e t h e s e

statutory elements have been shown, the cases have recog
nized that the right to an order compell ing the holding of

s u c h a m e e t i n g i s " v i r t u a l l y a b s o l u t e . " C o a x i a l

Communications, inc. v. CNA Financial Corp., Del.Supr., 367
A . 2 d 9 9 4 ( 1 9 7 6 ) ; P r i c k e t t v. A m e r i c a n S t e e l a n d P u m p

Corporation, Del.Ch., 251 A.2d 576 (1969). Since, however,

the statutory language of Section 211(c) is permissive, not

mandatory ("...the Court of Chancery may summarily order a

-9-
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meet ing to be he ld. . . " ) , the s ta tu te i tse l f would seem to

con templa te the poss ib i l i t y o f a p r ima fac ie case be ing
defeated. While the Supreme Court has acknowledged such a

possibility as a general matter, see Saxon Industries, supra
at 1301, no Delaware case actually declining to compel a

meeting once the statutory elements have been proven has
been cited. Thus, the guestion here is whether facts have

been pleaded which, i f t rue, would establ ish th is as that

rare instance in which rel ief should be denied to plaint i ff

establishing a prima facie case under Section 211(c).
In address ing th is quest ion, the task is to evaluate

the lega l su ffic iency o f the fac ts a l l eged wh i le i gnor ing

who l ly conc lusory s ta tements . Sch l ie f f v. Ba l t imore & 0 .

RJL . , De l .Ch . , 130 A .2d 321 (1955) ; 5 Wr igh t & M i l l e r,
Federal Practice and Procedure §1368 at p. 692. Of course,

on such a motion, the non-moving party is entit led to the

benefit of any inferences that may fairly be drawn from his

p l e a d i n g . T h e m o t i o n s h o u l d n o t b e g r a n t e d u n l e s s i t

appears to a reasonable certainty that under no set of facts
that could be proven under the al legations of the Answer

would plaintiff 's prima facie claim be defeated. Cf. Harmon

-10-
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v. Masonei lan Internat ional. Inc.. Del.Supr. , 442 A.2d 487

(1982) .3
Two affirmative defenses are al leged. The first is as

fo l l ows :

17 . P la in t i f f i s es topped f rom p rosecu t i ng
th i s ac t i on by reason o f t he f ac t t ha t he
caused, participated in and acquiesced in the
conduct complained of in the Complaint.

I take this to mean that Speiser acquiesced in the failure

of Health-Med to hold an annual meeting for several years.

Al ternat ively, i t may mean that Speiser acquiesced in the
creation of a quorum requirement (a majority of each class

of stock) that, in effect, gives both Baker and Speiser the

prac t i ca l power to p reven t the conven ing o f a meet ing .

Accepting as true the factual assertion that Speiser acqui
esced in both respects, the question arises whether either

such action constitutes a defense to the prima facie case

3I t may be, g iven the s ta tu tory nature o f the c la im
asser ted and the specia l s tatutory language conta ined in
Sect ion 211(c) ( " I f there be a fa i lure to hold the annual
meet ing . . . the Cour t o f Chancery may summar i l y o rder a
mee t ing . . . upon app l i ca t i on o f any s tockho lde r. " ) , t ha t i norder to withstand a motion for judgment on the pleadings
( o r a m o t i o n t o s t r i k e a n a f fi r m a t i v e d e f e n s e ) a m o r e
r e s t r i c t i v e t e s t , a t e s t r e q u i r i n g g r e a t e r f a c t u a l
specific i ty in the p leadings, would be appropr ia te in th iscontext . The legis lat ive concern for judic ia l speed in th is
particular setting would seem to justify such an approach.
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that here has concededly been made out. I cannot believe

so.

In the l ight of the compulsory nature of the require

ment for an annual meeting, see 8 Del.C. §211(b), it would

require a powerful equity for this court to fail to act when
a shareholder sat isfies the statutory e lements of a c la im

under Section 211(c). Mere acquiescence in the fai lure to

hold earlier meetings, or indeed actual connivance to avoid

earl ier meetings, ought not, in my opinion, deprive share

h o l d e r s g e n e r a l l y o f t h e r i g h t t o e l e c t d i r e c t o r s a t a n

annual meeting. Compare In Re Potter Instrument Co., 593

F.2d 470 (2d. Cir. 1979).

The second basis alleged in the answer for denying the

rel ie f sought by Speiser is that the meet ing sought is a

step in a plan to remove Baker from office and, thus, to
secure to Spe ise r comp le te con t ro l o f Hea l th Med and ,

through i t , Chem. This is said to be inequi table, to g ive
rise to "unclean hands" and to involve a breach of fiduciary

d u t y t o C h e m . w h i l e t h e p l e a d i n g r a i s i n g t h i s d e f e n s e
re la tes p r inc ipa l l y to the Sec t ion 160 coun te rc la im d i s

cussed below, i t is asserted as having some relevance to

pla int i f f 's Sect ion 211 c la im as wel l . I t is summarized in

paragraph 18 of Baker's pleading:
18. The meeting of stockholders of Health

Med sought by the complaint herein is not
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sought for any lawful purpose or interest of
Hea l th Med , bu t i s , upon in fo rmat ion and
b e l i e f s o u g h t a s a f u r t h e r s t e p i n a n
u n l a w f u l s c h e m e b y p l a i n t i f f S p e i s e r t o
a r r o g a t e t o h i m s e l f a b s o l u t e c o n t r o l o f
Health-Chem, whose equity securities are the
on ly assets o f Hea l th Med, in v io la t ion o f
S e c t i o n 1 6 0 ( c ) o f t h e D e l a w a r e G e n e r a l
Corpora t ion Law and in deroga t ion o f the
r igh ts o f the s tockho lders o f Hea l th -Chem
other than Speiser and his family.

The facts al leged to flesh out th is conclusory state
ment do state a claim, as I hold below, for relief, but what

seems clear is that they allege no wrong to Health Med or

its shareholders that will occur by reason of the holding of

Health Med's annual meeting statutorily required by subsec
t i o n ( b ) o f S e c t i o n 2 11 . A l l t h a t i s r e a l l y a l l e g e d w i t h

respect to Health Med is that Baker will likely be voted out
of office as a Health Med director and the company will fall

under the complete domination of Speiser. The answer to

that, of course, is i f the votes enti t led to be cast at the

meet ing a re cas t so as to ob ta in tha t resu l t , so be i t .

Surely Speiser oua Health Med shareholder is entitled to so
v o t e . T h a t t h e C h e m ( M e d a l l i o n ) 9 % v o t e w i l l b e c a s t

against Baker (as very likely as it seems) would not be a
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reason to enjoin the meeting4 and cannot be a reason to

excuse compliance with the command of Section 211(b).

Accord ing ly, I conc lude tha t Baker has no t a l leged
facts which, if proven, would show this to be that theoreti

ca l l y poss ib l e case i n wh i ch a p r ima fac ie case unde r
Section 211(c) is defeated by the existence of a supervening

equity counseling the withholding of the remedy authorized
by that statute.

I I I .

I turn now to Speiser's motion to dismiss the counter

claim seeking a declaratory judgment that Health Med may not

vote its 42% stock interest in Chem. The prohibit ion con

tained in Section 160 of our corporation law is asserted as

the pr incipal basis for such rel ief .

The pertinent language of the statute is as follows:

Shares of its own capital stock belonging to
the corporation or to another corporation, i f

4In an ana logous set t ing , th is cour t has repeated ly
recognized that i t wi l l interfere with the taking of a vote
a t a s h a r e h o l d e r s ' m e e t i n g o n l y w i t h t h e g r e a t e s t
re luctance. See, e.g. , Campbel l v. Loew's, Inc. , Del .Ch.
134 A.2d 565, 567 (1957); Lenahan v. National Computer
Analysts Corp., Del.Ch., 310 A.2d 661, 664 (1973);—init io
P a r t n e r s v. Ta n d y c r a f t s , I n c . . D e l . C h . , C . A . N o . 8 6 9 7 ,
Hartnett, V.C. (Nov. 10, 1986).

-14-

        Marvin M. Speiser v. Leon C. Baker, et al.,  
C.A. No. *8694-CA, opinion (Del. Ch. Mar. 19, 1987)

www.chancerydaily.com



a majority of the shares entit led to vote in
t h e e l e c t i o n o f d i r e c t o r s o f s u c h o t h e r
c o r p o r a t i o n i s h e l d d i r e c t l y o r i n d i r e c t l y,
by the corporation, shall neither be entit led
to vote nor counted for quorum purposes.

Baker's argument is that the Chem stock owned by Health Med

is disabled by this statute from voting because Chem con

trols Health Med through its uncondit ional present r ight to

convert its Health Med preferred to a 95% interest in Health

Med's common stock. For present purposes, I , of course,

accept this al legation as true, in expressing this argument
i n s ta tu to ry t e rms , Bake r a rgues tha t t he uncond i t i ona l

p o w e r t o c o n v e r t i t s p r e f e r r e d s t o c k t o a c o n t r o l l i n g
interest in Health Med's common stock and thus become the

owner o f a ma jo r i t y o f the s tock en t i t l ed to vo te in an

e l e c t i o n o f d i r e c t o r s o f H e a l t h M e d , i t s e l f c o n s t i t u t e s

"indirect" ownership by Chem of a "majority of the shares

entitled to vote in an election of directors" of Health Med.

B a k e r a l s o s u p p o r t s t h i s i n t e r p r e t a t i o n w i t h a r g u m e n t s

concerning the policy of the statute and claims of violation
o f fiduc ia ry du ty.

Mr. Speiser, for his part, claims that a l i teral, and a

fair, reading of the statutory words that Baker rel ies upon
cannot suppor t h is argument . Speiser 's counter -argument

focuses on just what stock is "entitled to vote" and argues

that unless and unt i l the preferred stock is converted, i t
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has the legal attributes of preferred stock and not of any

other secur i ty in to which i t may la ter be t ransmuted. In

i ts present s ta te , i t is c lear that the prefer red can cast

only 9% of the vote at the election of directors of Health
Med. Thus, i t is argued that the l i teral language of Sec

tion 160(c) compels the conclusion that the voting structure

of these companies does not violate that statute.

Spe i se r ' s a rgumen t i s cogen t . I t i s a l i t e ra l a rgu
m e n t , b u t I d o n o t c r i t i c i z e i t f o r t h a t . 5 A s a g e n e r a l

matter, those who must shape their conduct to conform to the
d ic ta tes o f s ta tu to ry law shou ld be ab le to sa t is fy such

requirements by sat isfy ing the l i teral demands of the law
rather than being required to guess about the nature and
extent of some broader or di fferent restr ict ion at the r isk

of an ex post facto determinat ion of error. The ut i l i ty of

a l i tera l approach to statutory construct ion is part icular ly

apparent in the interpretat ion of the requirements of our

corporation law — where both the statute i tself and most

5Some commentators have thought some of the case law of
this state unduly l i teral . For example, Professor Buxbaum
h a s r e f e r r e d t o P r o v i d e n c e & Wo r c e s t e r C o . v. B a k e r
Del.Supr., 378 A.2d 121 (1977) as: "an opinion startling ini ts l i teralness even for Delaware." Buxbaum, The Internal
Division of Powers in Corporate Governance. 7 3 Calif.L.Rev.
1671, 1694 (1985).
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transactions governed by it are carefully planned and result
from a thoughtful and highly rational process.

Thus, Delaware courts, when called upon to construe the

technical and careful ly drafted provis ions of our statutory

corporation law, do so with a sensitivity to the importance
of the p red ic tab i l i t y o f tha t law. Tha t sens i t i v i t y causes

our law, in that setting, to reflect an enhanced respect for

t h e l i t e r a l s t a t u t o r y l a n g u a g e . S e e , e . g . , O r z e c k v .

Englehart, Del.Supr., 195 A.2d 375 (1963); Federal United
Corp v. Havender, Del.Supr., 11 A.2d 331 (1940); Field v.

Allyn, Del.Ch., 457 A.2d 1089 (1983); Providence & Worcester
Co. v. Baker. Del.Supr., 378 A.2d 121 (1977). when the task

is to const rue the meaning o f reasonably prec ise words

contained in our corporat ion statute, such as "ent i t led to

vote," our preference, general ly, must be to accord them
their usual and customary meaning to persons familiar with

this part icular body of law.

The statutory language of Section 160(c) which Baker

rel ies upon, when read l i teral ly does not, in my opinion,

proscribe the voting of Health Med's stock in Chem. That
i s , I canno t conc lude tha t Chem (o r i t s Meda l l i on sub

s id ia ry ) p resen t l y "ho lds , " even ind i rec t l y, a ma jo r i t y o f
the s tock "en t i t l ed to vo te " i n Hea l th Med 's e lec t i on o f

directors. The stock ent i t led to vote in such an elect ion,
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and the extent of i ts vot ing power, is technical ly defined

i n H e a l t h M e d ' s c e r t i fi c a t e o f i n c o r p o r a t i o n . I n i t s

unconverted state, Medal l ion's holding of preferred simply
does not represent a majority of the voting power of Health

Med.

However, acceptance of Speiser"s argument does not end
the matter. The clause the parties argue over, even when

read as Speiser reads it, does not purport to confer a right

t o v o t e s t o c k n o t f a l l i n g w i t h i n i t s l i t e r a l t e r m s ; i t i s

s i m p l y a r e s t r i c t i o n . M o r e i m p o r t a n t l y, o t h e r s t a t u t o r y
words may be read to extend Section 160(c) prohibition to

the voting of Health Med's Chem holdings. Specifically, the

pr inc ipa l p roh ib i t ion o f the s ta tu te i s d i rec ted to shares
o f i t s own cap i ta l s tock "be long ing to the co rpora t ion . "

This phrase is not a technically precise term whose literal

mean ing i s c l ea r ; i t r equ i res i n te rp re ta t i on . I t u rn t hen
to the analysis of these statutory words that leads me to

conclude that they do reach the facts pleaded in the coun

te rc la im.

A.
First a word on the function of courts when interpret

i ng s ta tu tes . Wh i le i t i s ou r respons ib i l i t y to acco rd to
clear and definite statutory words their ordinary meaning,

the process of interpretat ion cannot be — and has never
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b e e n — e n t i r e l y a d i c t i o n a r y - d r i v e n e n t e r p r i s e . Wo r d s

themselves are imperfect and ambiguous symbols and the human

imagination that shapes them into legal commands is inev

i tably unable to foresee al l of the contexts in which the
problem addressed wi l l la ter ar ise. Thus, in constru ing a
s ta tu te :

There is no surer gu ide . . . than i ts purpose
when that is sufficient ly d isclosed; nor any
surer mark o f overso l i c i tude fo r the le t te r
than to wince at carry ing out that purpose
because the words do not formally quite match
w i t h i t .

Federal Deposit Insurance Corp. v. Tremaine. 133 F.2d 827,

830 (2d Ci r. 1943) (L . Hand, J . ) , a due respect for the

legis lat ive wi l l requires a sympathet ic reading of statutes

designed to promote the attainment of the end sought. See

Magil l v. North American Refractories Company. Del.Supr.,
128 A.2d 233 (1956). Over four hundred years ago, Lord Coke

gave guidance to English judges engaged in the process of

statutory interpretat ion that is sound today:

The office of al l Judges is always to make
s u c h c o n s t r u c t i o n a s s h a l l s u p p r e s s t h e
misch ie f and advance the remedy, and to
suppress subtle inventions and evasions for
c o n t i n u a n c e o f t h e m i s c h i e f . . . a n d t o a d d
force and life to the cure and remedy accord
ing to the true intent of the makers of the

X T t C U . . . .

-19-

        Marvin M. Speiser v. Leon C. Baker, et al.,  
C.A. No. *8694-CA, opinion (Del. Ch. Mar. 19, 1987)

www.chancerydaily.com



Heydon's Case, 3 Co.Rep. 7a, 76 Eng.Rep. 637 (King's Bench
1584) .

Fo l l ow ing t h i s sens i b l e adv i ce , we t hen beg in ou r

inquiry into what the legislature meant and intended by the
wo rds "be l ong ing t o , " as used i n Sec t i on 160 (c ) , by a

historical inquiry into the purposes meant to be served by

S e c t i o n 1 6 0 ( c ) a n d s t a t u t e s l i k e i t . T h i s h i s t o r y i s

pa r t i cu l a r l y i n s t r uc t i ve he re because i t demons t ra tes , I
believe, that the very evil the statute sought to address is

present here.

B.
A l m o s t f r o m t h e e a r l i e s t s t i r r i n g s o f a d i s t i n c t i v e

body of law deal ing wi th corporat ions, cour ts have been
alert to the dangers posed by structures that permit direc

tors of a corporation, by reason of their office, to control

votes appertenant to shares of the company's stock owned by

the corporation itself or a nominee or agent of the corpora

tion. See Ex Parte Holmes. N.Y.Sup.Ct., 5 Cow. 426 (1826);

In the Mat te r o f Barker, N .Y.Supr.C t . , 6 Wend. 509 , 10

N.Y.Com.L.Rpt. 508 (1828); Brewster v. Hart ley, Cal.Supr.,
37 Cal . 15 (1869) ; Monsseaux v. Urquhar t , La.Supr. , 19

La.Ann. 482, 30 La. 362 (1867); American Railway - Frog Co.

v. Haven, Mass.Supr., 101 Mass. 398 (1869); Al len v. De

Lagerberger, Ohio Super., 10 Ohio Dec. Rep. 341 (1888).
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The rule that finds its first expression in these cases
can be said to be of common law origin in the sense that it

a rose as a jud ic ia l g loss on the s ta tu to ry r igh t to vo te

shares. The reason for the ru le is not myster ious. Such

structures deprive the true owners of the corporate enter

p r i se o f a po r t i on o f t he i r vo i ce i n choos ing who sha l l
se rve as d i rec to rs in charge o f the management o f the

corporate venture. Chief Just ice Taf t , whi le s t i l l an Ohio
tr ial court judge, stated the rat ionale succinct ly in 1888:

The power to vo te i s a power inc ident to
ownership of stock, but to al low the directors act ing for the corporat ion to vote the
s tock wou ld no t be d is t r ibu t ing the power
e q u a l l y a m o n g t h e s t o c k h o l d e r s , a s t h e
d i v i dends a re d i s t r i bu ted equa l l y amongs t
them by payment in to the t reasury o f the
c o m p a n y, a n d i t w o u l d b e e n t r u s t i n g t o
persons in power the means of keeping them
selves in power.

Allen v. De Lagerberger. 10 Ohio Dec. Rep. 341 (1888).

The earl iest reported American decision on the point

was even more succinct:

I t i s no t t o be t o l e ra ted t ha t a Company
should procure stock in any shape which its
o f fice rs may w ie l d t o t he pu rposes o f an
e lec t ion ; thus secur ing themselves aga ins t
the possibi l i ty of removal.

Ex Parte Holmes. N.Y.Sup.Ct., 5 Cow. 426, 435 (1826).

As the country experienced a movement in the latter

part of the 19th century towards comprehensive general laws
of incorporat ion, the rule came to be expressed in those
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statutes. The first general incorporat ion law of th is State

of which I am aware, the Act of 1883, contained such a

prohibition. See 17 Del. Laws 212, 225 (1883). The prede
cessor of our present general corporation law statute, first

adopted in 1899, contained an expression of the rule typical
for that per iod:

S e c t i o n 2 4 . S h a r e s o f s t o c k o f t h e
c o r p o r a t i o n b e l o n g i n g t o t h e c o r p o r a t i o nsha l l no t be vo ted upon d i r ec t l y o r i nd i
r e c t l y.

21 Del. Laws 453 (1899).

The nineteenth century cases on this subject dealt with
a var ie ty o f schemes through which a corporat ion cou ld

c o n t r o l t h e v o t i n g o f i t s o w n s t o c k : t r u s t s ( E x P a r t e

Holmes, supra) , agency (Monsseaux v. Urcruhar t . supra;
American Rai lway-Frog Co. v. Haven, supra) and pledges

( B r e w s t e r v. H a r t l e y, s u p r a ) . T h e a t t e m p t e d u s e o f a

subsidiary for that purpose, however, was not treated during
that period because, unti l very late in the century, corpo

rations generally had no power to own stock in other corpo

rat ions. 6A w. Fletcher, Cyclopedia of the Law of Private

Corpora t ions §2825 ( rev. perm. ed. 1981) . But , w i th the

amendment of the New Jersey corporation law in 1896 to

permi t ho ld ing company s t ruc tures (see Sta te v. At lant ic

City & S.R. Co., N.J.Ev. & Apps., 72 A. Ill (1909)) and the
1899 emulat ion of that statute in Delaware (see Chicago
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Corp. v. Munds. Del.Ch., 172 A. 452, 454 (1934)) the mis
ch ie f addressed by Sec t ion 160(c ) and i t s p redecessors

became feasible through the use of a separate corporation.

The lead ing case dea l ing w i th th is man i fes ta t ion o f the

p rob lem a rose i n De laware i n 1934 . Tha t case — i t a lo
Petroleum Corp. v. Producers Oil Corp., Del.Ch., 174 A. 276
— c o n s t r u e d a v e r s i o n o f t h e s t a t u t o r y p r o h i b i t i o n n o t

materially different from the section of the 1899 Act quoted
above. Chancellor Wolcott there rejected the argument that

stock belonging to a 99% owned subsidiary was not stock

"belonging to the [parent] corporation" because it was owned

legally by the subsidiary. Thus, he construed the statutory

p r o h i b i t i o n a g a i n s t v o t i n g ( d i r e c t l y o r i n d i r e c t l y ) s t o c k

belonging to the corporation as a prohibition against voting
stock belonging (direct ly or indirect ly) to the corporat ion.

In so holding, this court was motivated by the same concerns

t h a t u n d e r l a y t h e p r e - s t a t u t e c a s e s a n d t h e s t a t u t o r y

c o d i fi c a t i o n i t s e l f :

It seems to me to be carrying the doctrine of
dist inct corporate ent i ty to an unreasonable
e x t r e m e t o s a y t h a t , i n a c o n t e s t o v e r
control of a corporat ion those in charge of
it should be allowed to have votes counted in
the i r favor which are cast by a subsid iary
stockholder whol ly owned, control led, domi
nated and therefore dictated to by themselves
as the spokesmen of the parent.

Italo Petroleum Corp. v. Producers Oil Corp., supra at 279.
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the subsidiary's directors) the pol icy of the statute would

require a c lear expression of such an intent ion before i t
could be found. Moreover, there seems slight reason relat

ing to the purpose o f the s ta tu te fo r the leg is la tu re to
have in tended to create a safe harbor for ent renchment

schemes implemented through the use of corporate subsidiar
ies whi le leav ing a l l o ther agenc ies through which such

plans could be executed governed by the general language

"belonging to."

A c c o r d i n g l y, a t t e m p t i n g t o r e a d t h e s e w o r d s i n a
sensible way consistent with the underlying purpose of the

enactment, I conclude that stock held by a corporate "sub

sidiary" may, in some circumstances, "belong to" the issuer
and thus be prohibited from voting, even if the issuer does

n o t h o l d a m a j o r i t y o f s h a r e s e n t i t l e d t o v o t e a t t h e

elect ion of directors of the subsidiary.

C.

Assuming the truth of the facts alleged in the counter
claim, I am of the view that this is such a case. Here the
substantial ownership of Chem in Health Med is not simply

large, i t is — at 95% — practical ly complete. The differ
ence in that regard between this case and Italo Petroleum is

modest and cannot be regarded as material. Here, as there,

the parent is requi red, by genera l ly accepted account ing
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rules, to treat the subsidiary's stock ownership as treasury
shares on i t s own books , wh i le those p r inc ip les do no t

serve as a substi tute for legal analysis, they are expert ly

f a s h i o n e d r u l e s d e s i g n e d t o r e fl e c t fi n a n c i a l r e a l i t y .

Where GAAP principles require a parent to account for stock

as treasury shares, I would think a corporation would have a

d i f fi c u l t t a s k i n p e r s u a d i n g a d i s i n t e r e s t e d c o u r t t h a t

those shares ought not to be deemed to belong to i t for

purposes of Section 160(c).
The fac ts a l l eged exemp l i f y the ve ry p rob lem Sec

t i o n 1 6 0 ( c ) w a s i n t e n d e d t o r e s o l v e . T h a t i s , h e r e t h e

cap i ta l o f one corpora t ion (Chem) has been inves ted in
another corporat ion (Heal th Med) and that investment , in

turn, is used solely to control votes of the first corpora
t i o n . T h e p r i n c i p a l ( i n d e e d t h e s o l e ) e f f e c t o f t h i s

ar rangement i s to muffle the vo ice o f the pub l i c share
holders of Chem in the governance of Chem as contemplated by

the cert ificate of incorporation of that corporation and our

corporation law. in purpose and effect the scheme here put
i n p l a c e i s n o t m a t e r i a l l y d i f f e r e n t f r o m t h e s c h e m e s

repeatedly struck down for more than one hundred fifty years
by Amer ican cour ts . See, e .g . , I ta lo Pe t ro leum Corp . v.

Producers Oil Corp., Del.Ch., 174 A. 276 (1934) and cases

cited supra p. 20.
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For the foregoing reason, the mot ion to dismiss the

counterclaim will be denied.

D.
Another independent reason exists for denying Speiser's

motion to dismiss.

While I have said that courts interpreting the meaning

of our technical corporat ion law statute have a part icular

s e n s i t i v i t y t o t h e u t i l i t y o f a t e c h n i c a l a n d l i t e r a l

interpretation of that law when the words chosen are reason

ably specific and c lear, our law is the polar opposi te of
technical and l i teral when the fiduciary duties of corporate

officers and directors are involved. See general ly, Revlon
v. MacAndrews & Forbes Holdings, Inc.. Del.Supr., 506 A.2d

173 (1985); Weinberger v. UQP, Del .Supr. , 457 A.2d 701

(1983); Singer v. Magnavox, Del.Supr., 380 A.2d 969 (1977);
Guth v. Lof t , Del .Supr. , 5 A.2d 503 (1939) . In that set

t i n g , t e c h n i c a l m a t t e r s a r e b r u s h e d a s i d e s o t h a t t h e
fa i rness of the under ly ing rea l i ty may be assessed. The

facts alleged in the counterclaim properly invoke this more

searching level of review.
Here the coun te rc la im a l l eges fac ts wh ich , i f t rue ,

establish that Mr. Speiser is in control of Health Med and

through it, of Chem. By reason of that fact, he is placed
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under a duty to exercise the power of his various offices

on ly fo r t he benefi t o f t he i nvo l ved co rpo ra t i on and i t s
s h a r e h o l d e r s a n d n o t f o r h i s p e r s o n a l b e n e fi t . I n m y

o p i n i o n , t h e c o u n t e r c l a i m a l l e g e s f a c t s w h i c h , i f t r u e ,
constitute a breach of the duty of loyalty that Mr. Speiser

owes to the shareholders of Chem. Most pointedly, it is a

fa i r i n f e rence f r om the f ac t s a l l eged t ha t no co rpo ra te

purpose of Chem is served by the failure of Chem to cause
Medal l ion to convert i ts preferred stock in Health Med to

common stock. Indeed, it is alleged that:

S p e i s e r ' s . . . u s e o f t h e v o t i n g p o w e r o f
M e d a l l i o n t o v e s t a b s o l u t e c o n t r o l o v e r
Health-Chem in himself is an unlawful manipu
lation of Health-Chem•s corporate machinery
to advance Speiser's personal interests.

It is, of course, elementary that the legal power of Chem

and i ts Medal l ion subsidiary to convert or fa i l to convert

i ts Health-Med preferred is subject to an overr iding duty,

recognized in equi ty, to act or fa i l to act only in a way
cons is tent w i th the fiduc iary duty o f loya l ty tha t Chem's

b o a r d o w e s t o t h e s h a r e h o l d e r s o f t h a t c o m p a n y. s e e

Weinberger v. UOP, Del.Supr., 457 A.2d 701 (1983); Sterling
v. Mayflower Hotel Corp.. Del.Supr., 93 A.2d 107 (1952).

It seems clear that the only function served by permit

t ing the Heal th Med prefer red to remain outs tanding, as

preferred, is to perpetuate a control mechanism that has the
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effect of depriving the public shareholders of Chem — the

only operating company involved ~ of the power to elect a
board not endorsed by Mr. Speiser (or both Speiser and Baker

while they remained in cahoots). That can only be a valid

interest of Chem on the supposition that Mr. Speiser knows

better than do the other shareholders who should manage the

enterpr ise. That may be reasonable, but i t is i r re levant ;
Chem's cert ificate of incorporation distr ibutes voting power

equally among holders of its common stock not according to

any other theory. Should the shareholders wish f reely to
confer upon certain holders of its stock dominant power in

the election of directors, there are ways in which that may

be done. See, e.g., Lacos Land Corp. v. Arden Group, Inc.,

Del.Ch., 517 A.2d 271 (1986). But, unless the shareholders

e x p r e s s t h e i r w i l l t o s t r u c t u r e t h e g o v e r n a n c e o f t h e i r

en te rp r i se i n t ha t f ash ion , i t i s ha rd to imag ine tha t a
valid corporate purpose is served by perpetuating a struc

ture that removes from the public shareholders the practical

power to e lec t d i rec to rs o the r than those suppor ted by

management.

Thus, as I read the counterc la im, i t a l leges a val id
claim of breach of fiduciary duty owed by Speiser to the

shareholders of Chem. I f proven, that c laim could resul t ,

m in ima l l y, i n a manda to ry i n j unc t i on requ i r i ng Chem to

-29-

        Marvin M. Speiser v. Leon C. Baker, et al.,  
C.A. No. *8694-CA, opinion (Del. Ch. Mar. 19, 1987)

www.chancerydaily.com



convert the Health Med preferred into common, in which event

the terms of Sect ion 160(c) would, even under Speiser 's

in te rp re ta t ion o f tha t s ta tu te , c lear l y p roh ib i t the vo t ing

by Health Med of its 42% holding in Chem.

IV.

F o r t h e f o r e g o i n g r e a s o n s , p l a i n t i f f ' s m o t i o n f o r

judgment on the pleadings with respect to the Section 211(c)
c la im wi l l be granted and h is mot ion to d ismiss Baker 's

counterclaim will be denied.
IT IS SO ORDERED.
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