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This case presents what has become a common scenario in this Court: a
robust marketing effort for a corporate entity results in an arm’s length sale where
the stockholders are cashed out, which sale is recommended by an independent
board of directors and adopted by a substantial majority of the stockholders
themselves. On the heels of the sale, dissenters (here, actually, arbitrageurs who
bought, not into an ongoing concern, but instead into this lawsuit) seek statutory
appraisal of their shares. A trial follows, at which the dissenters/petitioners present
expert testimony opining that the stock was wildly undervalued in the merger,
while the company/respondent presents an expert, just as distinguished and
learned, to tell me that the merger price substantially exceeds fair value. Because
of the peculiarities of the allocation of the burden of proof in appraisal actions—
essentially, residing with the judge—it becomes my task in such a case to consider
“all relevant factors” and determine the fair value of the petitioners’ shares.

Here, my focus is the fair value of shares of common stock in BMC
Software, Inc. (“BMC” or the “Company”) circa September 2013, when BMC was
taken private by a consortium of investment firms (the “Merger”), including Bain
Capital, LLC, Golden Gate Private Equity, Inc., and Insight Venture Management,
LLC (together, the “Buyer Group”). Our Supreme Court has clarified that, in
appraisal actions, this Court must not begin its analysis with a presumption that a

particular valuation method is appropriate, but must instead examine all relevant
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methodologies and factors, consistent with the appraisal statute.! Relevant to my
analysis here are the sales price generated by the market, and the (dismayingly
divergent) discounted cash flow valuations presented by the parties’ experts (only
Respondent’s expert conducted an analysis based on comparable companies, and
only as a “check” on his DCF valuation). Upon consideration of these factors in
light of a record generated at trial, | find it appropriate to look to the price
generated by the market through a thorough and vigorous sales process as the best
indication of fair value under the specific facts presented here. My analysis
follows.
|. BACKGROUND FACTS?

A. The Company

1. The Business

BMC is a software company—one of the largest in the world at the time of
the Merger—specializing in software for information technology (“IT”)
management.® Specifically, BMC sells and services a broad portfolio of software
products designed to “simplif[y] and automate[] the management of IT processes,

mainframe, distributed, virtualized and cloud computing environments, as well as

1 8 Del. C. § 262(h); see Global GT LP v. Golden Telecom, Inc., 11 A.3d 214, 217-18 (Del.
2010).

2 The following are the facts as | find them by a preponderance of the evidence after trial. Facts
concerning the Company pertain to the period prior and leading up to the Merger. References in
footnote citations to specific page numbers indicate the exhibit’s original pagination, unless
unavailable.

3 X 254 at 4.
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applications and databases.” In addition, the Company provides professional
consulting services related to its products, including “implementation, integration,
IT process, organizational design, process re-engineering and education services.”
From fiscal years 2011 to 2013,° BMC’s software sales, which it offers through
either perpetual or term licenses, accounted for approximately 40% of total
revenues, which share was steadily decreasing leading up to the Merger; BMC’s
maintenance and support services, which it offers through term contracts,
accounted for approximately 50% of total revenues, which share was steadily
increasing leading up to the Merger; and BMC’s consultation services accounted
for approximately 10% of total revenues, which share was also steadily increasing
leading up to the Merger.’

The Company is organized into two primary business units: Mainframe
Service Management (“MSM”) and Enterprise Service Management (“ESM™).2 As
explained by BMC’s CEO and Chairman Robert Beauchamp, MSM consists
primarily of two product categories: mainframe products, which are designed to
maintain and improve the efficiency and performance of IBM mainframe

computers; and workload automation products, which are designed to orchestrate

“1d.

°1d. at 7.

® The Company’s fiscal year runs from April 1 to March 31 of the following calendar year and is
denoted by the calendar year in which it ends. Trial Tr. 11:10-15 (Solcher).

" See JX 254 at 7.

®1d. at 5.
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the multitude of back-end “jobs”—each a series of executions of specific computer
programs—that a computer system must perform to carry out a complex
computing process, such as a large corporation running its bi-weekly payroll.®
ESM, on the other hand, is concerned more with providing targeted software
solutions to a business’s needs, and consists primarily of the Company’s consulting
division as well as three product categories: performance and availability
products, which are designed to alert BMC’s customers in real time as to delays
and outages among their non-mainframe computer systems, and to diagnose and
fix the underlying problems; data center automation products, which are designed
to automate BMC customers’ routine tasks concerning the design, construction,
and maintenance of data centers, both in local data centers and cloud data centers;
and IT service management products, which are designed to assist BMC’s
customers troubleshoot their own customers’ IT problems.!® In each of fiscal years
2011, 2012, and 2013, MSM and ESM accounted for approximately 38% and 62%
of BMC’s total revenues, respectively.'!

2. Stunted but Stable Performance

Beauchamp and BMC’s CFO Stephen Solcher both testified that, at the time

of the Merger, BMC’s business faced significant challenges to growth due to

° Trial Tr. 362:3-364:3 (Beauchamp); see also JX 254 at 6.
19 Trial Tr. 367:8-370:10 (Beauchamp); see also JX 254 at 5-6.
113X 254 at 85-86; see also Trial Tr. 364:4-8 (Beauchamp).

4

www.chancerydaily.com



Merion Capital, LP, et al. v. BMC Software, Inc.,
C.A. No. 8900-VCG, memo. op. (Del. Ch. Oct. 21, 2015)

shifting technologies. Foremost, MSM was in a state of stagnation, as hardly any
businesses were buying into the outdated, so-called “legacy” technology at the
heart of MSM products and services—the IBM mainframe computer—and indeed
some of BMC’s MSM customers were moving away from mainframe technology
altogether.’?  Even though the market’s migration away from the heavily
entrenched mainframe computer was expected to continue at only a crawl—in the

words of Beauchamp, a “very slow, inexorable decline”—the steadily falling price

of new mainframe computers meant that BMC still faced shrinking margins in
renewing MSM product licenses with customers that stayed with the technology.*®
BMC had managed to ease the downward pressure on its MSM business by
increasing the number of products it sold to each customer that remained with
MSM,* but this side of the business remained flat, at best, in the years leading up
to the Merger.™

As a result of the decline in mainframe computing, BMC had become
entirely dependent on its ESM business for growth.® Specifically, Solcher

identified ESM license bookings as the primary driver of growth for the

12 5ee Trial Tr. 364:19-365:24 (Beauchamp); id. at 24:3-9 (Solcher).
13 1d. at 364:22-23, 366:1-18 (Beauchamp).

% 1d. at 366:19-367:7, 651:15-652:6 (Beauchamp).

> gee e.g., id. at 24:5-7 (Solcher).

16 See id. at 23:22-24:9 (Solcher).
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Company.'” However, the ESM side of BMC’s business faced its own challenges,
principally high levels of competition—from a handful of the most established
software companies in the world to a sea of startups—brought on by the constant
innovation of ESM technologies, which competition in turn created significantly
lower margins on the ESM side of the business.*®

Notwithstanding these challenges to its growth, BMC’s business remained
relatively stable leading up to the Merger, aided in part by BMC’s role as an
industry leader in several categories of products, in part by the overall diversity
and “stickiness” of its products, and in part by its multiyear, subscription-based
business model, which spreads its customer-retention risk over several years.’* In
fiscal years 2011, 2012, and 2013, BMC generated total revenues of $2.07 billion,
$2.17 billion, and $2.20 billion, respectively, and net earnings of $456.20 million,
$401.00 million, and $331.00 million, respectively.?’ During this period, total
bookings remained essentially flat, while ESM license bookings fell 11.3% from

fiscal years 2011 to 2012 and another 1.2% from fiscal years 2012 to 2013.%

7 1d. Bookings represent the contract value of transactions closed and recorded in any given
period of time. E.g., JX 254 at 24; Trial Tr. 23:11-13 (Solcher).

'8 Trial Tr. 370:11-372:8 (Beauchamp); see also id. at 309:24-310:24 (Solcher) (“On the MSM
side was where we had the larger margins. We’re 60-plus percent. And on the ESM side, you’re
probably looking somewhere in the mid-20s.”).

191d. at 383:10-384:5 (Beauchamp).

201X 254 at 56.

21 JX 254 at 24; JX 39 at 23.
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3. M&A Activity

The primary way that BMC has historically dealt with the high rate of
innovation and competition in the IT management software industry is to lean
heavily on mergers and acquisitions (“M&A”™) to grow and compete.?? Along with
a corporate department devoted solely to M&A, the Company maintained a
standing M&A committee among its board of directors that met quarterly to
oversee the Company’s M&A activity (the “M&A Committee”), which
Beauchamp explained was designed to spur the Company’s management to
continuously and rapidly seek out and execute favorable transactions.?®
Management played an active role in all M&A activity, but formal decision-
making authority was stratified across the board, the M&A Committee, and
management based on the size of potential transactions (as estimated by
management): deals over $50 million were evaluated and recommended by the
M&A Committee and had to be approved by the board as a whole; deals between
$20 million and $50 million were evaluated by the M&A Committee and could be
approved by that Committee without prior approval or consideration by the board;
and transactions under $20 million could be evaluated and approved by

management, without prior approval or consideration of the M&A Committee or

22 See, e.g., Trial Tr. 385:13-386:19 (Beauchamp); id. at 73:24-74:4, 91:8-16 (Solcher).
2 1d. at 393:3-394:5 (Beauchamp); see also id. at 78:10-21 (Solcher).
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the board.**

At trial, Beauchamp and Solcher both conceptually clustered the Company’s
M&A activity into two general categories, what they referred to as “strategic”
transactions and “tuck-in” transactions.”® As they described it, strategic

»2 ones that would

transactions are large “move-the-needle type transactions,
change the Company in a fundamental way, such as acquiring a new business
unit.?” These types of transactions were relatively rare for the Company, it having
only engaged in one such acquisition in the five years leading up to the Merger—
the approximately $800 million acquisition of a company called “BladeLogic” in
fiscal year 2009, through which BMC acquired its current data center automation
business.®® Tuck-in transactions, on the other hand, are everything else—smaller

transactions by which the Company would buy an individual product or technology

that it could “tuck in” or “bolt on” to an existing business unit.?

24 See id. at 548:21-556:16 (Beauchamp).

2 See, e.g., id. at 388:18-390:19 (Beauchamp); id. at 74:5-75:5 (Solcher).

26 |d. at 86:19-24 (Solcher).

?"E.g., id. at 388:18-389:3 (Beauchamp).

28 JX 204 at 4; Trial Tr. 387:6-388:17 (Beauchamp); id. at 75:20-23 (Solcher); see also JX 254
at 5 (describing the BladeLogic suite of products).

2 E.g., Trial Tr. 390:7-16 (Beauchamp); id. at 74:5-75:5 (Solcher). At trial, the Petitioners
stressed the fact that the M&A Committee in its meeting presentation materials had consistently
used a different, value-based categorization for M&A deals in describing BMC’s M&A pipeline:
deals over $300 million were labeled as “scale,” deals over $100 million were labeled as
“product,” and deals under $50 million were labeled as “tuck-in.” See, e.g., id. at 163:13-173:5
(Solcher). However, as my analysis below illustrates, the Petitioners’ focus on this semantic
difference misses the point. For the sake of this appraisal, I am concerned with how those who
prepared the projections that will be used in my valuation (i.e., management) conceptualized
BMC’s M&A activity, in order to understand how M&A activity was forecasted in those
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As explained by Beauchamp and Solcher, it was these latter, smaller
acquisitions that formed the basis of BMC’s inorganic growth strategy.*® The
Company carried out over a dozen tuck-in transactions in the years leading up to
the Merger: three deals totaling $117 million in fiscal year 2008; one deal totaling
$6 million in fiscal year 2009, the same year of the $800 million acquisition of
BladeLogic; three deals totaling $97 million in fiscal year 2010; two deals totaling
$54 million in fiscal year 2011; six deals totaling $477 million in fiscal year 2012;
and one deal totaling $7 million in fiscal year 2013, the year in which BMC began
and ran much of the sales process for the Merger.®’ Beauchamp and Solcher
explained that, had the Company remained public, it had every intention of

continuing its tuck-in M&A activity into the future,® and indeed the M&A

projections and to what extent the forecasts are reasonable. Thus, in this Memorandum Opinion,
I adopt management’s nomenclature in reference to BMC’s M&A activity, referring to
transactions so significant that they change the Company’s business in a fundamental way—
those valued at over $300 million and labeled “scale” by the M&A Committee—as “strategic”
and to all other transactions as “tuck-in.” See, e.g., id. at 86:7-87:18 (Solcher).

%0 See id. at 390:7-19 (Beauchamp) (“Q: . . . [W]hat do you think of when you’re talking about
tuck-in? A: Well, tuck-in is . . . if you’re the president or the general manager of one of these
units, you have a whole set of competitors and things are changing pretty quickly. And you also
have a lot of customers telling you, ‘We want this and we want that.” You have regular meetings
with your customers. You either have to build those features or you have to go buy those
features. And so tuck-ins, to me, is responding to the competitive pressures or the customer
demands by using build versus buy. And frequently we use buy.”); id. at 74:22-75:5 (Solcher)
(“Q: . .. [W]hy was tuck-in important at BMC? A: Well, we had to fill out our portfolio, for
one. We had to acquire talent. This industry is rapidly evolving, and tech is something that
you’ve got to constantly be thinking about the next move you’re going to make. So we’re
always looking for that next widget to go acquire, whether it be the individual or the actual
technology itself.”).

3! See JX 204 at 4.

$2E.g., Trial Tr. 85:5-93:5 (Solcher); id. at 392:16-20 (Beauchamp).
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Committee’s presentation materials throughout fiscal year 2013 and into fiscal year
2014, after BMC had agreed to the Merger, identified dozens of tuck-in merger
targets of varying sizes and stages of development in the Company’s M&A
pipeline.®

4. Stock-Based Compensation

Like many technology companies, in order to attract and maintain talented
employees, BMC compensated a significant portion of their employees using
stock-based compensation (“SBC”).>* The Company had two forms of SBC: (1)
time-based stock options that vested over a specific period of time, which the
Company valued using the price of BMC’s stock on the date of the grant; * and (2)
performance-based stock options, reserved for select executives, that vested based
on the performance of BMC’s stock compared to a broad index and were valued
using a Monte Carlo simulation which accounted for the likelihood that the
performance targets would be met.*® The Company expensed the fair value of the
stock options, less expected amount of forfeitures, on a straight-line basis over the

vesting period.®” SBC expense grew substantially each year and in 2013 was

%3 See JX 204 at 11; JX 312 at 10.

% Solcher testified that approximately 20% of BMC’s employees were compensated, in part, by
SBC. Trial Tr. 42:3-16 (Solcher).

% |d. at 45:2-46:12 (Solcher); JX 254 at 78-79.

% Trial Tr. 45:5-46:6 (Solcher); JX 254 at 78-79.

3" Trial Tr. 45:2-46:18 (Solcher); JX 254 at 78-79.
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approximately seven percent as a percentage of revenue.®

Because the Company believed SBC was vital to maintaining the strength of
its employee base, management had no plans to stop issuing SBC had it remained a
public company.®

5. Financial Statements

a. Regular Management Projections
BMC in the ordinary course of business created financial projections—

*__for the upcoming fiscal year.** Under the

which it called its “annual plan
oversight of Solcher,* management began formulating its annual plan in October
using a bottom-up approach that involved multiple layers of management
representing each business unit.* Preliminary projections were presented to the
board in the fourth quarter,** who then used a top-down approach to provide input

before the annual plan was finalized.*

The annual plan was limited to internal use and represented optimistic goals

%8 Trial Tr. 43:14-18 (Solcher).

% 1d. at 42:12-43:7 (Solcher). Additionally, in order to avoid dilution of the Company’s shares,
each time the Company issued stock pursuant to SBC it would also buy BMC stock in the open
market. 1d. at 46:19-47:7 (Solcher).

0 See, e.g., id. at 329:4-10 (Solcher).

*1d. at 11:16-18 (Solcher).

“2|d. at 11:23-12:3 (Solcher).

3 1d. at 12:4-13:9 (Solcher).

“Id. at 12:8-12 (Solcher).

*1d. at 16:19-17:4 (Solcher).
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that set a high bar for future performance.”® Although management intended the
projections to be a “stretch” and the Company often did, in fact, fail to meet its
goals, management maintained that meeting the projections included in its annual
plan was always attainable.*’

Also in October of each year, BMC would begin to prepare high-level three-
year projections that were not as detailed as the one-year annual plan.*®
Additionally, as part of a separate process, the finance group prepared detailed
three-year projections that Solcher presented to ratings agencies, usually on an
annual basis.”® Although the projections presented to the ratings agencies were
prepared in the ordinary course of business, they were prepared under the direction
of Solcher and were not subject to the same top-down scrutiny as the high-level
three-year projections.”

b. Reliability of Projected Revenue from Multiyear Contracts

Although management’s projections required many forecasts and

assumptions, BMC benefited from the predictability of their subscription-based

“®|d. at 13:24-14:13 (Solcher).

*1d. at 13:24-16:15 (Solcher).

8 See, e.g., id. at 264:11-268:22 (Solcher) (“Q: In the regular course of its business, did BMC
management prepare statements of cash flows that projected out three years? A: We projected
out captions within a statement of cash flow . . . Q: So what you did internally was . . . a six-line
cash flow statement, not a 20-line cash flow statement. A: Right.”) (emphasis added); see also,
e.g., id. at 276:8-16 (Solcher) (“I just would characterize it that the board and the rest of the
management team did [three-year projections] at a very high level in the October time frame.”).
9 |d. at 270:21-273:20 (Solcher).

%0 See id. at 276:12-277:19 (Solcher).
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business model. A significant amount of the Company’s revenue derived from
multiyear contracts that typically spanned a period of five to seven years.>
Depending on the nature of the contract, the Company did not immediately
recognize revenue for the entire contract price in the year of sale.® Instead,
general accounting principles dictated that the sales price be proportionately
recognized over the life of the contract.® Therefore, upon the signing of certain
multiyear contracts—such as an ESM or MSM software license®*—the Company
recorded deferred revenue as an asset on the balance sheet and then, in each year
for the life of the contract, recognized revenue for a portion of the contract.® As a
result, management was able to reliably predict a significant portion of revenue
from multiyear contracts many years into the future.
c. Management Projections Leading Up to the Merger

BMC created multiple sets of financial projections leading up to the Merger.
In July 2012, BMC began preparing detailed multiyear projections as the Company
began exploring various strategic alternatives, including a potential sale of the

Company.® Building off of the 2013 annual plan, management created three-year

*L |d. at 23:22-25:1 (Solcher).

%2 |d. at 24:13-25:1 (Solcher); id. at 384:6-24 (Beauchamp).

>3 1d. at 384:6-20 (Beauchamp); JX 254 at 27-28.

> According to the Company’s 2013 Form 10-K, of the software license transactions recorded in
fiscal years 2011, 2012, and 2013, only 51%, 54%, and 54% of the transactions were recognized
as license revenue upfront in each of those years, respectively. JX 254 at 27.

> Trial Tr. 384:6-20 (Beauchamp); id. at 24:13-25:1 (Solcher); JX 254 at 27-28.

% Trial Tr. 32:8-19 (Solcher).
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financial projections using a similar top-down and bottom-up approach that was
historically employed to create the Company’s internal annual plan.>” Consistent
with their regular approach, management used optimistic forecasts in their detailed
multiyear projections.® In October 2012, management finalized their first set of
projections (the “October Projections”) that were included in a data pack used by
the financial advisors to shop the Company.*

As discussed in more detail below, the Company quickly abandoned their
initial efforts to sell the company. In January 2013, however, following poor
financial results in the third quarter, BMC again decided to explore strategic
alternatives, requiring management to update the October Projections.®® In
February, using the same approach, the Company revised the multiyear projections
(the “February Projections”), resulting in lower projected results that were
provided to the financial advisors to create a second data pack.®* Finally, in April,
management provided the financial advisors a slight update to their projections (the
“April Projections”), on which the financial advisors ultimately based their fairness

opinion and used to create a final data pack.®* The financial advisors also

>’ Id. at 34:2—16 (Solcher). Solcher testified at trial that, although both approaches were used,
projections for years two and three were generated using mainly a top-down approach. Id. at
34:15-6 (Solcher).

%8 |d. at 34:17-35:8 (Solcher).

*%|d. at 33:6-34:1 (Solcher); see also JX 88.

% Trial Tr. 36:12-37:6 (Solcher).

®! |d. at 36:12-38:12 (Solcher); see also JX 146.

%2 Trial Tr. 38:13-39:11 (Solcher); see also JX 210.
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extrapolated the April Projections to extend the forecast period an additional two
years, creating a total of five years of projections that were provided to potential
buyers.®®

d. SBC in Management Projections

As | have described above, SBC was an integral part of BMC’s business
before the Merger and management had no reason to believe that SBC would
decrease if the Company had remained public. Additionally, because BMC had a
regular practice of buying shares to offset dilution, management believed SBC was
a true cost and, therefore, included SBC expense in their detailed projections.®
With the help of human resources and third-party compensation consultants,
management projected SBC expenses of $162 million for both fiscal years 2014
and 2015, and $156 million for fiscal year 2016.%

e. M&A in Management Projections
Management believed tuck-in M&A was integral to the Company’s revenue

growth and, therefore, its projected revenues took into account continued growth

% See Trial Tr. 40:21-24 (Solcher).

% See id. at 47:15-49:20 (Solcher) (“We had a historical practice of offsetting that dilution.
S0 ... it’s cash out the door.”).

% 1d. at 47:15-49:20 (Solcher); JX 225 at 32. Although management and the financial advisors
believed that the inclusion of SBC was the most accurate way to present BMC’s financial
projections, most of the presentations, as well as the proxy, also included financial projections
that were “unburdened” by SBC. Trial Tr. 48:20-52:3 (Solcher). According to the proxy
statement, the board requested that the financial advisors perform for “reference and
informational purposes only” discounted cash flow analysis that included, among other changes,
financial projections unburdened by SBC. Id. at 51:10-52:3 (Solcher) (emphasis added); JX 284
at 59.
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from tuck-in M&A transactions.®® Furthermore, management believed that BMC
would continue investing in tuck-in M&A if it had remained a public company.®’
Since growth from tuck-in M&A was built into their revenue projections,
management also included projected tuck-in M&A expenditures.®® Larger strategic
deals, however, were too difficult to predict and were, therefore, excluded from
management’s projections.”® Based on the first three quarters of M&A activity in
fiscal year 2014, management projected $200 million in total tuck-in M&A
expense for fiscal year 2014 and, based on the Company’s historical average tuck-
in M&A activity, management projected $150 million in M&A expenditures for
both fiscal years 2015 and 2016."

B. The Sales Process

1. Pressure from Activist Stockholder

2

In May 2012, in response to “sluggish growth” and “underperformance,”

% Trial Tr. 91:13-92:1 (Solcher) (describing M&A as part of the Company’s “core fabric”).

°7Id. at 92:24-93:5 (Solcher). BMC did reduce actual M&A activity in January 2013. This was
not a permanent shift in the Company’s strategy, but was instead an intentional and temporary
reduction in spending in order to conserve cash in anticipation of closing the Merger. See id. at
88:16-89:13 (Solcher); id. at 392:21-393:21 (Beauchamp).

% See, e.g., id. at 81:15-82:9, 85:16-86:1 (Solcher). Despite management’s repeated testimony
that tuck-in M&A was necessary to the Company’s revenue projections, Petitioners argue that
certain presentations made to potential buyers and lenders described M&A as “upside” to
management’s base projections and were, therefore, not already included. See Pet’r’s Opening
Post-Trial Br. at 17-19. Management, however, included a separate line item for M&A
expenditures in its projections which informed each of the three data packs used during the sales
process. See JX 88 at 6 (October Projections); JX 146 at 7 (February Projections); JX 210 at 6
(April Projections).

® Trial Tr. 77:21-23 (Solcher).

0 |d. at 80:14-81:24 (Solcher); JX 146 at 7.
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activist investors Elliott Associates, L.P. and Elliott International, L.P. (together,
“Elliot™) disclosed that Elliot had increased its equity stake in BMC to 5.5% with
the intent to urge the Company to pursue a sale.”" To accelerate a sales process,
Elliott commenced a proxy contest and proposed a slate of four directors to be
elected to BMC’s board.”” According to Beauchamp, BMC’s CEO, Elliot’s
engagement had a negative impact on the Company’s business operations: BMC’s
competitors used customer concerns as a tool to steal business; it hurt BMC’s
ability to recruit and retain sales employees; and it generally damaged BMC’s
reputation in the marketplace.”

On July 2, 2012, after discussions with other large stockholders, BMC
agreed to a settlement with Elliott that ended its proxy contest.”* Under the
settlement, the Company agreed to increase the size of the board from ten to twelve
directors and to nominate John Dillion and Jim Schaper—two members of Elliott’s
proposed slate—as directors at the upcoming annual meeting.” In return, Elliott
agreed to immediately terminate its proxy contest and agreed to a standstill
agreement that restricted Elliott’s ability to initiate similar significant stockholder

engagement moving forward.”

! See JX 43.

2 See id.

" Trial Tr. 526:9-527:20 (Beauchamp).

™ See id. at 396:1-399:7 (Beauchamp); JX 57.
" See JX 57.

76 See id.
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2. The Company on the Market

a. The First Auction

In July 2012, in conjunction with its settlement with Elliott, BMC’s board
formed a committee (the “Strategic Review Committee”) to explore all potential
strategic options that could create shareholder value, including a sale.”” BMC
retained Bank of America Merrill Lynch to help explore strategic options and to
alleviate any concerns that Morgan Stanley, the Company’s longstanding financial
advisor, was too close to management.”™

On August 28, 2012, the board instructed Beauchamp to begin contacting
potential strategic buyers and instructed the team of financial advisors to begin
contacting potential financial buyers to gage their interest in an acquisition.”” Even
though all potential strategic buyers ultimately declined to submit an initial
indication of interest, BMC received two non-binding indications of interest from
potential financial buyers: one from Bain Capital, LLC (“Bain”) for $45-47 per
share and one for $48 per share from a team of financial sponsors (the “Alternate
Sponsor Group™).®

The Strategic Review Committee evaluated the indications of interest and,

encouraged by BMC’s improved financial results in the second quarter of fiscal

" Trial Tr. 395:10-24, 399:23-400:14 (Beauchamp).
"8 |d. at 401:17-403:4 (Beauchamp).

" |d. at 403:17-408:23 (Beauchamp); JX 68 at 2.

8 Trial Tr. 409:19-410:6 (Beauchamp); JX 284 at 27.
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year 2013,%" unanimously recommended that the board reject the offers.® On
October 29, 2012, the board unanimously rejected a sale of the Company and,
instead, approved a $1 billion accelerated share repurchase plan that was publicly
announced two days later.®
b. The Second Auction

Despite the Company’s renewed confidence following improved quarterly
results, in December 2012 Elliott sent a letter to the board that expressed continued
skepticism of management’s plans and reiterated its belief that additional drastic
measures, like a sale, were required to maximize stockholder value.®* Shortly
thereafter, BMC reported sluggish third quarter financial results which revealed
that management’s previous financial projections—specifically ESM license
bookings—had been overly optimistic.®

The board called a special meeting on January 14, 2013 to reevaluate their
options, which included three strategic opportunities: (1) a strategic acquisition of
Company A, another large software company; (2) a modified execution plan that
included less implied growth and deep budget cuts; and (3) a renewed sales process

targeted at the previously interested financial buyers.?® The board decided to

81 See Trial Tr. 412:8-24 (Beauchamp); JX 104.
8 Trial Tr. 410:7-411:13 (Beauchamp).

8 |d. at 411:14-413:7 (Beauchamp); JX 105.

8 Trial Tr. 417:6-20 (Beauchamp); JX 112.

8 Trial Tr. 417:21-418:19 (Beauchamp).

% |d. at 420:1-421:20 (Beauchamp); JX 116.
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pursue all three strategies. In late January, building on previous consulting work
provided by BMC’s management consultants, the Company began implementing
Project Stanley Cup, which mainly focused on reducing costs to increase BMC’s
margins and earnings per share.®” In addition, the Company reached out to
Company A regarding a potential acquisition of Company A by BMC. Although
their initial meetings led to preliminary interest, the diligence efforts moved slowly
and finally, following Company A’s poor financial performance, BMC abandoned
their pursuit of an acquisition.®

In March 2013, after contacting potential financial buyers,* the Company
received expressions of interest from three buyers: one from a new financial
sponsor (“Financial Sponsor A”) for $42-44 per share, one from the Alternate
Sponsor Group for $48 per share, and one from Bain, who had received permission
to partner with Golden Gate to form the Buyer Group, for $46-47 per share.”
Despite encouragement from BMC’s financial advisors, Financial Sponsor A

declined to increase its bid and was, therefore, not invited to proceed with due

%7 See JX 120.

8 Negotiations with Company A ended in April 2013. See Trial Tr. 429:16-430:6 (Beauchamp);
JX 284 at 31-33.

8 See Trial Tr. 423:21-424:5. BMC did not reach out to potential strategic buyers in the second
auction because it did not receive any indications of interest in the first auction and, considering
it had just released negative financial results, BMC believed that a strategic buyer would only
show interest if it could obtain an extremely low price. Id. at 425:4-20 (Beauchamp).

% |d. at 426:19-427:11 (Beauchamp); JX 225 at 3.
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diligence.®* In early April, the Alternate Sponsor Group told the Company’s
financial advisors that it could not make the April 22 deadline the Company had
established and needed more time to complete due diligence.®* The board decided
that it was important to keep the Alternate Sponsor Group engaged and thus
continue negotiations.”®* On April 18, one of the financial sponsors dropped out of
the process leaving its former partner to consider proceeding with a valuation that
was closer to the then current trading price of $43.75 and requesting an extension
of one month to submit a bid.**

On April 24, 2013, the Buyer Group submitted a bid of $45.25.%> Over the
next two days, the board met with the financial advisors to consider the
developments and voted to create an ad hoc planning committee to review
alternative options in the event a transaction was not approved or failed to close.*
On April 26, the financial advisors requested that the Buyer Group increase their
price to at least $48 and that their bid also include a 30-day go-shop period.®” On
that same day, the Buyer Group responded with a counteroffer of $45.75 that

included a 30-day go-shop period.”® Following further pushback from BMC’s

* Trial Tr. 431:1-9 (Beauchamp); JX 284 at 31.

%2 JX 196 at 2.

% d.

° Trial Tr. 431:1-13 (Beauchamp); JX 465 at 1.

% Trial Tr. 431:14-17 (Beauchamp).

% |d. at 433:10-434:8 (Beauchamp); JX 464 at 1-5.

%7 See Trial Tr. 431:14-432:12 (Beauchamp); JX 284 at 34-35.
% See Trial Tr. 432:13-433:1 (Beauchamp); JX 284 at 35.
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financial advisors, on April 27, the Buyer Group responded with their final offer of
$46.25.%

3. The Company Accepts the Buyer Group’s Offer

Starting on April 27, 2013 and continuing over the next few days, the board
met with the financial advisors to discuss the details of the Buyer Group’s final
offer, which included: a 30-day go-shop period that started upon signing the
Merger agreement; a two-tiered termination fee of a 2% and 3%; and a 6% reverse
termination fee.®® On May 3, the financial advisors presented their fairness
opinion to the board, opining that the transaction was fair from a financial

101

standpoint. On that same day, the board approved the signing of the Merger

agreement and recommended that BMC’s stockholders approve the Merger, which
was formerly announced on May 6.*%

The go-shop period lasted from May 6, 2013 through June 5, 2013.'%
During this period, the financial advisors contacted both financial and strategic
entities—many of whom were contacted during the first and second sales

processes™—and, in addition, the board waived any provisions pursuant to

standstill agreements that would have prohibited a potential bidder from

% Trial Tr. 432:13-433:9 (Beauchamp); JX 284 at 35.
100 5% 284 at 35.

101 Trjal Tr. 436:5-15 (Beauchamp); JX 229 at 1.

192 Trjal Tr. 441:6-11 (Beauchamp); JX-229 at 3-9.
103 JX 284 at 37.

19% Trial Tr. 442:19-444:13 (Beauchamp).
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reengaging with the Company.'® Despite these efforts, only two parties entered
into confidentiality agreements and, ultimately, no alternative proposals were
submitted.'%

On May 10, 2013, a group of stockholders brought a breach of fiduciary
duty action to challenge the sales process.'®” On June 25, BMC filed its definitive
proxy statement that urged stockholders to vote in favor of the Merger.'®® The
stockholders approved the transaction on July 24 with 67% of the outstanding
shares voting in favor.!®® On September 10, the Merger closed. On April 28, 2014
this Court approved a settlement between stockholders and the Company and
described the sales process as fair and the Revlon claims as weak.'*°

C.